IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

___________________________

Nos. 02-5254 & 02-5300

___________________________

CENTER FOR NATIONAL SECURITY STUDIES, et al.,
Plaintiffs-Appellees/Cross-Appellants,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

Defendant-Appellant/Cross-Appellee.

___________________________

On Appeal from the

United States District Court for the District of Columbia

___________________________

REPLY BRIEF FOR CROSS-APPELLANTS

___________________________

Summary of Argument


While the district court ordered release of the names of the detainees (except where the government obtained a written opt-out request) it held that the detainees’ dates of arrest, locations of arrest and detention and the dates of release were exempt from disclosure.  This cross-appeal followed.

First, this information must be disclosed because it was not compiled for law enforcement purposes.
Second, even though the government’s declarations and its briefs on appeal claim that disclosure of the dates of arrest would cause the same harms as release of the other information, the government has, in fact, provided the dates of arrest for each of the more than 700 INS detainees listed by the government. Gov. Ex. 6,  JA __.  The predicted harms simply have not occurred and the government utterly failed to meet its burden to show they were reasonably likely.   And the locations of arrest and detention and the dates of release should also be disclosed because, as was true of the dates of arrest, the government has not met its burden under the Freedom of Information Act to show a reasonable likelihood of harm from their disclosure.  
Finally, the First Amendment prohibits a regime of secret arrests and accordingly requires release of the locations of arrest and detention and the dates of release.  ​​​​​​​​​​​​
ARGUMENT

The government continues to assert that the release of information about the post-September 11 detainees—even the locations of their arrest, the locations at which they are (or were) detained, and the dates on which they were released, at issue in this cross-appeal—would cause great harm to our anti-terrorism efforts. But in the very midst of the government’s briefing to this Court, government officials directly involved in the war against terrorism continue to act in ways that belie the government’s litigation position. Less than two weeks ago, the Washington Post reported that

     One particularly talkative prisoner there [at the U.S. military base in Bagram, Afghanistan] is Omar Khadr, who at 16 is one of the youngest prisoners in U.S. custody. U.S. officials allege that on July 27 he killed a U.S. Special Forces medic, Sgt. Christopher Speer, during a four-hour, house-to-house battle in the village of Ayub Kheyl. The wounded youth was captured, taken to Bagram, treated for his wounds and interrogated.

     “He's singing like a bird,” a U.S. official said. Among other things, the official said, Khadr, who used to live with his family in Ottawa, is providing information about the activities of his father, Ahmad Sa’id Khadr. Last year the U.S. government designated the elder Khadr a terrorist and top al Qaeda financing operative.

John Mintz, Detainees at Base in Cuba Yield Little Valuable Information, The Washington Post, October 29, 2002, at A15. 

In this instance, the government has provided the detainee’s (i) name (Omar Khadr), (ii) place of capture (Ayub Kheyl village); (iii) date of capture (July 27, 2002); (iv) place of detention (Bagram); (v) connection to the terrorists (son of Ahmad Sa’id Khadr); (vi) the fact that he is providing information (“singing like a bird”); and (vii) the precise subject matter of that information (“information about the activities of his father, ... a “top al Qaeda financing operative”). The government provided this information to the Washington Post voluntarily, under no compulsion of law. Plainly the United States government does not actually believe the argument of its lawyers that the release of less detailed information about people who have no direct connection to terrorism will cause grave harm to the interests of the United States.


The government’s argument urges “deference,” as a substitute for deficiencies in its proof. That argument cannot meet its statutory burden.

I.   The Detainees’ Locations of Arrest and Detention and Dates of Release May Not be Withheld under Exemptions 
7(A), 7(C) or 7(F).

A.  Not All Records Containing the Requested Information are Subject            to Exemption 7.


The parties agree that only records that were “compiled for law enforcement purposes” may be withheld under Exemption 7. See 5 U.S.C. § 552(b)(7); Reply Brief for Appellant and Brief for Cross-Appellee (“Gov. Reply”) 4-5. The government argues that the records at issue meet this standard by focusing exclusively on what it calls “the compilations at issue,” which consists of a redacted 118-page document listing the INS detainees (Def. Ex. 6, JA __-__) that the government itself chose to provide in this case. It is true that the list in Def. Ex. 6 is a summary document that was apparently compiled for law enforcement purposes. But plaintiffs’ FOIA request did not seek disclosure of Def. Ex. 6, and Def. Ex. 6 is not what is “at issue” in this appeal. 


As is typical in FOIA requests, plaintiffs sought whatever documents contained the information they wanted,  the names, dates of arrest, charges, locations of detention, release dates, and attorneys of detainees. See JA __ (FOIA request). That information is contained in a variety of ordinarily-public documents, such as arrest warrants and charging documents (which have been served upon the detainees), Immigration Court file jackets, and the like. And plaintiffs specifically told the government that they were not requesting all of the documents which might contain the information but wanted only “the key information outlined above rather than all relevant documents.” Id.


The government cannot defeat a FOIA request by arguing as if the only record containing the requested information is a summary list that has been compiled for law enforcement purposes, and then withholding that summary compilation under Exemption 7. If the government wishes to release this information to plaintiffs in a convenient summary form, it may do so. But the government cannot evade its FOIA responsibilities by compiling a summary and then claiming exemption for the summary while ignoring the existence of the non-exempt source documents. Yet that is just what it seeks to do here.


There are documents in the defendant’s possession that contain the requested information and that were not “compiled for law enforcement purposes.” An arrest warrant, for example, is not “compiled” at all. It is created for the purpose of authorizing the arrest of an individual. Likewise a charging document is not “compiled”; it is created to inform a defendant and a tribunal of the charges against that individual. A jail roster may be “compiled,” but it is not compiled for law enforcement purposes; its purpose is to keep a record of who is in a particular jail on a particular date. An entry on an Immigration Court docket sheet noting the appearance of an attorney on behalf of the defendant is certainly not made as part of the government’s anti-terrorism investigation.  And, in response to congressional demands for much of the same information requested by plaintiffs, the Justice Department provided Congress with a stack of such arrest warrants and charging documents with the names of the INS detainees redacted, describing the INS charging documents as” publicly available.”

  
The government has made no showing in this case that all of the documents containing the requested information were “compiled for law enforcement purposes.” Indeed, presumably recognizing how extraordinary it would be to construe the FOIA as authorizing it to keep secret such documents,  the government does not even argue that the source documents in its possession such as arrest warrants, charging documents, jail rosters and Immigration Court docket sheets are within the scope of Exemption 7, instead focusing on its summary compilation.  Accordingly its motion for summary judgment on Exemption 7 grounds could not properly be granted.


The government also suggests that plaintiffs have created their own Exemption 7 problem by seeking information specifically about individuals who were arrested and detained “in the wake of the September 11 attacks”. Gov. Reply 5. But plaintiffs are not seeking to learn who the government is interested in as part of the terrorism investigation. Plaintiffs seek only to learn who the government has secretly jailed. It is the government that has linked the two and now argues that doing so justifies its withholding of the information.    


It was only by deciding, contrary to all precedent and the Constitution, to conduct secret arrests and detentions for this group of people that the government separated them from the mass of arrestees and detainees. For the government now to argue that this information should be withheld precisely because plaintiffs have sought the information that the government has made secret would turn the government’s wrongful secrecy into its own justification.


As this Court has recently reiterated: “At all times courts must bear in mind that FOIA mandates a ‘strong presumption in favor of disclosure,’ [Dep’t of State v.] Ray, 502 U.S. [164] at 173 [1991], and that the statutory exemptions, which are exclusive, are to be ‘narrowly construed,’ [Dep’t of Air Force v.] Rose, 425 U.S. [352] at 361 [1976].” National Ass’n of Home Builders v. Norton, __ F.3d __, No. 01-5283, 2002 WL 31453187 at *3 (D.C. Cir. Nov. 5, 2002).   

B. The Government has Not Shown that Disclosure 
of Detainees’ Locations of Arrest and Detention 
and Dates of Release Could Reasonably be Expected
 to Interfere with its Investigation.
As support for its Exemption 7(A) claim for the detainees’ locations of arrest and detention and dates of release, the government relies upon Reynolds Decl. ¶¶ 16 and 17, JA __, and Watson Decl. ¶ 15, JA __. Gov. Reply 16.  Even on their face, these declarations fail to meet the government’s burden of demonstrating that the release of this information “could reasonably be expected to interfere with enforcement proceedings.” 5 U.S.C. § 552(b)(7)(A) (emphasis added).
  For example, the government’s Reply Brief asserts that 
knowing that many people had been questioned and then detained in one city, while few people had been questioned and then detained in another city, could allow terrorists to determine where the investigation has been focused. This would permit them to shift their activities to evade detection, and thereby facilitate future terrorist attacks.

Gov. Reply 16. But this reasoning, which itself goes beyond the declarations, continues the misleading conflation of the detentions and the investigation that pervades the government’s opening brief. See Brief for Appellees at 21-22 & n. 49. Hundreds of people may have been questioned in city A, but just two arrested. Only a dozen people may have been questioned in city B, but all arrested.  Thus the dates (already released) and places of arrests do not provide a “road map” to the investigation. And if, as the district court sensibly concluded—and the government has not rebutted—it is “implausible that terrorist groups would not have figured out whether their members have been detained,” Op. 14, JA __, then the terrorists already know when and where their associates were arrested. Given that information, release of information about the place of arrest, or date of release, of people unconnected to the terrorists can hardly be reasonably expected to provide them with additional useful information. 
Regarding the date of release of detainees, the government acknowledges that the district court did not even address the issue, Gov. Reply 16, and it cannot cite to even a sentence of a declaration asserting that the disclosure of that information may cause harm. Id. The government has therefore wholly failed to carry its burden of showing that the exemption applies. See Campbell v. Department of Justice, 164 F.3d 20, 30 (D.C. Cir. 1998).   In its brief, the government suggests that the date of release “might give clues as to exactly when investigators determined that a particular individual was no longer of interest” or “might make it easier for terrorist organizations to locate [an] individual.” Gov. Reply 16 (emphasis added). Of course appellate counsel’s speculation about what “might” happen does not satisfy the statutory requirement to show that the harm can “reasonably be expected” to occur. But why the terrorists would want to know such information about a person who is not of interest to the investigation, because he is not connected to terrorism, is never even explained by counsel.


Turning to plaintiffs’ request for disclosure of the locations of detention, the government can point to only one sentence in a declaration purporting to explain why this would be harmful to its investigation: “revealing the location of the detainees may facilitate contact between detainees and members of terrorist organizations.” Reynolds Decl. ¶ 17, JA __ (emphasis added). Again, there is not even an assertion that contact between detainees and members of terrorist organizations is reasonably likely. Thus, the declaration is inadequate on its face to carry the government’s burden. Nor does Mr. Reynolds, or the government, attempt to explain how disclosure of detention locations would aid terrorists in making contact with their associates (even assuming there are or were some limited number of such among the detainees, which the government has never alleged), when those associates are, according to the government, free to pick up the telephone and communicate with the outside world.  See Reynolds Decl. 23; Brief for Appellants at 14. Thus, it is not terrorists who are prevented from making contact with their friends, but groups such as plaintiffs who are prevented from making contact with detainees who may be seeking humanitarian or legal assistance.


This example—the Reynolds Declaration predicting that disclosure of detention locations could assist terrorists in contacting friendly detainees while failing to take account of the contradictory assertion that such detainees are free to disclose their detention—is typical of the government’s evidence. The government’s declarants never even acknowledge, much less explain, the many government disclosures that are logically inconsistent with their predictions of harm from the disclosures at issue here—for example, disclosures concerning the scope of its investigation or the date and location of arrest and detention of the U.S. citizen detained in the U.S., without charges, as a suspected member of al Qaeda. The Reynolds and Watson declarations simply spin out hypothetical theories of harm, untethered to the known facts. The fact that they are “senior law enforcement officials,” Gov. Reply 16-17, does not make up for the fact that what they say does not prove the government’s case. 


The government repeatedly urges this Court to defer to the judgment of its anti-terrorism experts. But the issue before the Court is not like those on which courts must defer to the judgments of the Executive Branch, for example, what is the likelihood of another terrorist attack or of a particular individual posing a security risk. See, e.g., Department of the Navy  v. Egan, 484 U.S. 518 (1988).   Rather the issue of whether the government has met its burden to establish a rational link between disclosure and harm is the kind of determination that the courts regularly make in FOIA cases.  In fact, the question of rationality is one the courts are best suited to judge.  “[T]the phrase ‘war [on terrorism]’ cannot be invoked as a talismanic incantation to support any exercise” of government power the Attorney General may wish to undertake. United States v. Robel, 389 U.S. 258, 263 (1967). At a minimum, a logical explanation, arrived at without ignoring highly relevant facts, and showing the reasonable likelihood of the predicted harms arising from release of the withheld information, is required. It has not been provided here.

C.  The Government Has Made No Showing that Disclosure of Detainees’ Locations of Arrest and Detention and Dates of Release Can Reasonably be Expected to Endanger the Life or Physical Safety of any Individual or Would Constitute an Unwarranted Invasion of Personal Privacy.


The government’s showings under Exemptions 7(F) and 7(C) are, if anything, even more inadequate.


In support of a 7(F) exemption, the government suggests that “knowledge of the date an individual was released might make it easier for terrorist organizations to locate, and thereby retaliate against, that individual.” Gov. Reply 16 (emphasis added). Nothing but the speculation of appellate counsel supports that statement, and on its face it does not suggest a likelihood of such a problem. Nor do government counsel attempt to explain why it would be likely that a terrorist organization would wish to retaliate against a person who is of no interest to the anti-terrorism investigation. 


While the government continues to argue that disclosure of the places of detention might “make detention facilities vulnerable to retaliatory attacks.”  It admits that it has already identified several such facilities. Gov. Reply 16, Appellees Brief 27 n. 56. While the Department was releasing this information with one fork of its tongue, the other fork continues to argue here that release will lead to dire consequences. 
The government has not even suggested that disclosure of the locations of arrest would be likely to endanger the life or physical safety of any individual so as to qualify for a 7(F) exemption, or that disclosure of the locations of arrest and detention or dates of release would constitute an unwarranted invasion of personal privacy so as to qualify for an exemption under 7(C). Yet this information is important to the plaintiffs and the public. Arrest location information is important for without it there will be scant likelihood of contacting a former detainee, or his family or friends, to obtain further information about why he was arrested, whether he was able to obtain counsel, and how he was treated while in custody—i.e., about the serious government misconduct that appears to have occurred in his case. Detention location information is important because without it organizations wishing to provide legal or humanitarian assistance to detainees (as several plaintiffs might wish to do) have no way to seek to contact them. Release dates are important because, together with arrest dates (which have been disclosed), they will show how long someone was jailed on often very minor charges, perhaps without counsel.  “Given the strong public interest in knowing ‘what the government is up to,’” the government “has failed to rebut the presumption favoring disclosure.” National Ass’n of Home Builders v. Norton, __ F.3d __, No. 01-5283, 2002 WL 31453187 at *8 (D.C. Cir. Nov. 5, 2002).
II. The First Amendment Prohibits Keeping Secret the Detainees’ Locations of Arrest and Detention and their Dates of Release.

A. The First Amendment Prohibits a Regime

     
    of Secret Arrests.


The amicus brief filed by the Washington Post Company, et al., explains in detail why the “experience and logic” test developed by the Supreme Court in Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980), and its progeny apply to prohibit our government from establishing a regime of secret arrests in this country. We embrace that analysis. As the Solicitor General has explained, in arguing that a California law shielding the home addresses of arrestees from those who wished to purchase them for commercial use was not unconstitutional, “A governmental decision not to provide any information about some or all arrests might raise different concerns, particularly if (as seems likely) there proved to be some historical tradition of making public at least some information about the exercise of that core government power.” Brief for United States at 27 n.15, Los Angeles Police Dep’t v. United Reporting Pub. Corp., 528 U.S. 32 (1999), at 1999 WL 280450. 


The government notes that the holding in Richmond Newspapers rested upon “a 1,000 year, ‘unbroken, uncontradicted history’ of public access.” Gov. Reply 28 (quoting Richmond Newspapers, 448 U.S. at 564). But of course there is, as the Solicitor General assumed, just such a historical tradition with respect to arrest information. See Washington Post Brief at 7-16. And it serves the same compelling public interest as the tradition of open trials: the prevention of “arbitrary government.” The Federalist No. 84 (Hamilton) (quoting 1 Blackstone, Commentaries 335). 


The government asserts that this First Amendment right operates only against the judicial branch, Gov. Reply 29, but such a limitation makes no sense. The First Amendment applies to all three branches of government, and as Hamilton famously observed, “the judiciary ... will always be the least dangerous” branch. The Federalist No. 78.


In the instant case, the government conceded in the district court that the First Amendment “mandates it to disclose the identities of persons who were arrested in connection with the September 11 investigation and charged with a criminal offense.” Def. Reply 19-20.
 The information at issue here equally involves persons who were arrested in connection with the September 11 investigation. Apparently the government’s position is that a person arrested in the United States in the course of a criminal investigation may be detained in secret, so long as he is not criminally charged. To state that proposition is to refute it. Or so any American would have believed fourteen months ago.


Finally, the government asserts that the protections of the First Amendment do not apply here because the material at issue is “investigatory information” Gov. Reply 29. But that is no more true of the records sought here than it is true of the records of detainees who have been charged with criminal offenses, as to which the government has admitted a First Amendment obligation of disclosure. All were arrested as part of the same investigation. All were detained. All were charged with violations of federal law. Nothing makes the arrest warrant or the charging document of an INS detainee an “investigatory” record when the arrest warrant or the charging document of his counterpart, charged with, e.g., document card fraud, is not an investigatory record. See Hengel v. City of Pine Bluff, 821 S.W.2d 761, 764-65 (Ark. 1991) (jail log

not “sufficiently investigative in nature to qualify for the exception”); State v.

Brown, 467 So.2d 1151 (La. App. 1985) (arrest log); Lebanon News Publishing

Co. v. City of Lebanon, 451 A.2d 266 (Pa. Commw. Ct. 1982) (police blotters);

Sheehan v. City of Binghampton, 398 N.Y.S.2d 905 (App. Div. 1977) (“police

blotters and booking records”); see also 63 Op. Att’y General 543 (Md. 1978)

(arrest logs).

B. The Doctrine of Constitutional Avoidance 
Informs the Construction of FOIA.


This Court need not reach the constitutional questions discussed above if it agrees that FOIA mandates disclosure of the information sought by plaintiffs. The Court should do so, in part, in order to avoid those questions. For if there is any ambiguity about FOIA’s application here, that ambiguity should be resolved by application of the doctrine of constitutional avoidance.  See e.g., Harris v. United States, 122 S. Ct. 2406, 2413 (2002) (“when ‘a statute is susceptible of two constructions, by one of which grave and doubtful constitutional questions arise and by the other of which such questions are avoided, our duty is to adopt the latter’” (quoting United States ex rel. Attorney General v. Delaware & Hudson Co., 213 U.S. 366, 408 (1909)). The constitutional values of the First Amendment must therefore feed back into the interpretation of FOIA, just as the government agreed they did when it released to plaintiffs, in response to their FOIA request, a list of detainees who had been criminally charged. Def. Ex. 5, JA __-__.


Hundreds of Muslim and middle-eastern men were detained in 2001 and 2002 “because evidence [initially] suggested they might have connections with, or possess information pertaining to, terrorist activity against the United States.” Brief for Appellants at 4. That evidence was often nothing more than the use of a public computer terminal or being at the same motor vehicle bureau as one of the hijackers.
 Those non-citizens whose visas appeared not to be in order were held as INS detainees and their arrests and (in all but one case) deportation proceedings have been kept secret. Those who did not appear to have visa violations were charged with relatively minor crimes and their names were made public and their court appearances have been open. The government’s position that the identities and arrest records of the latter group must be made public but the identities and arrest records of the former group may remain secret forever is irrational and dangerous to the constitutional fabric of our nation.

Conclusion


For the reasons given above and in the earlier briefs of plaintiffs and amici, the judgment of the district court ordering disclosure of the names of detainees and their attorneys should be affirmed, and the judgment of the district court denying disclosure of the locations of arrest and detention and the dates of release, and establishing an opt-out procedure for certain information, should be reversed.

Respectfully submitted,

____________________________
Arthur B. Spitzer

American Civil Liberties Union 

  of the National Capital Area

1400 20th Street, N.W. #119

Washington, D.C. 20036

Tel. 202-457-0800; Fax 202-452-1868
____________________________
Kate Martin

Center for National Security Studies

1120 19th St., N.W. 8th floor

Washington, D.C. 20036

Tel. 202-721-5650; Fax 202-530-0128
David L. Sobel

Electronic Privacy Information Center

1718 Connecticut Avenue, N.W. #200

Washington, DC 20009

Tel. 202-483-1140; Fax 202-483-1248

Steven R. Shapiro
Lucas Guttentag

American Civil Liberties Union Foundation

125 Broad Street

New York, N.Y. 10004

Tel. 212-549-2500; Fax 212-549-2651

Elliot M. Mincberg

People For the American Way Foundation

2000 M Street N.W., Suite 400

Washington, D.C. 20036 

Tel. 202-467-4999; Fax 202-293-2672

Counsel for Appellees/Cross-Appellants

November 8, 2002

Certificate of Compliance 

with Fed. R. App. P. 32(a)(7)


I hereby certify that, based on the word-count function of Word 6.0 for Windows, this brief contains 4,818 words.

_________________________
Kate Martin

Certificate of Service


I hereby certify that two copies of the foregoing Reply Brief for Cross-Appellants was served by hand upon:

Eric D. Miller, Esq.

Robert M. Loeb, Esq.

Mark B. Stern, Esq.

United States Department of Justice

Civil Division, Appellate Staff, Room 9131

601 D Street, N.W. Washington, DC 20530-0001


I further certify that courtesy copies of the foregoing brief were served by fax and by mail upon :



Laura R. Handman, Esq.



Jeffrey L. Fisher, Esq.



Davis Wright Tremaine LLP

1500 K Street, N.W., Suite 450

Washington, DC  20005-1272


fax: 202-508-6699
and

Daniel J. Popeo, Esq.

Paul D. Kaminar, Esq.

Washington Legal Foundation

2009 Massachusetts Avenue, N.W.

Washington, D.C. 20036


fax: 202-588-0386

this 8th day of November, 2002.

_________________________
Kate Martin

� Characterizing plaintiffs’ demonstration that the government has made multiple disclosures that are inconsistent with its litigation position as an argument for waiver, Gov. Reply at 19, the government urges that the narrow construction of waiver that courts have applied in the context of FOIA Exemption 1 should be transported to Exemption 7. Id. at 19-20. Plaintiffs do not claim waiver, rather that the government’s actions speak louder than its words, and show that the arguments it makes in this case are not credible—as the district court, for the most part, found.


� Letter from Assistant Attorney General Daniel J. Bryant to Senator Russell Feingold,  November 16, 2001, available at http://cnss.gwu.edu/~cnss/bryantletterencl.pdf. The redacted INS arrest warrants contain a return showing the date and location of arrest.


� The government could, if it wished, disclose the identities and other data about all INS detainees from September 12, 2001 through January 11, 2002 (the date of its FOIA disclosures), thereby satisfying plaintiffs' request without identifying those arrested in connection with the September 11 investigation.  


� The government’s declarants and attorneys are well aware of the statutory provisions of FOIA. The Court may therefore conclude with confidence that when the government’s declarants state only that the release of certain information “may enable the [terrorist] organization to find a substitute” (Reynolds Decl. ¶ 16, JA __) (emphasis added), or “could allow terrorist organizations and others to interfere with the pending proceedings” (Reynolds Decl. ¶ 17, JA __) (emphasis added), or “could allow terrorists to map the progress of the investigation” (Watson Decl. ¶ 15, JA __) (emphasis added), they are deliberately not stating—presumably because they cannot—that such release “could reasonably be expected to” result in the stated consequences, as the statute requires for withholding.


� Thus, while the government quotes language from Los Angeles Police Dep’t v. United Reporting Pub. Corp., 528 U.S. 32 (1999),  Gov. Reply 28, its actions recognize that that case dealt only with the home addresses of arrestees and did not decide anything about access to names because the police department had already released the names.  


	� See Amy Goldstein, A Deliberate Strategy of Disruption: Massive, Secret Detention Effort Aimed Mainly At Preventing More Terror, Wash. Post, Nov. 4, 2001, JA __.  For further examples see Matthew Brzezinski, Hady Hassan Omar's Detention, New York Times, Oct. 27, 2002, at section 6, page 50; Richard A. Serrano, Many Held in Terror Probe Report Rights Being Abused, L.A. Times, Oct. 15, 2001 (Hasnain Javed was arrested while waiting at bus stop in Alabama) JA__; Tamar Lewin, Cleared After Terror Sweep, Trying to Get His Life Back, N.Y. Times, Dec. 28, 2001 (two American citizens of Palestinian descent were arrested on suspicion of fraudulent passports because the plastic had split) JA__. 
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